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From: Mochon, Julie

Sent: Tuesday, December 20, 2016 12:59 PM

To: Kroh, Karen

Subject: FW: Comments re Regulation No. 14-540

Attachments: Comments re Reg. No. 14-540 from McGuire Memorial.pdf

From: Jack Roth {mailto:j.roth@mcguirememoriaLorg]
Sent: Tuesday, December 20, 2016 12:47 PM

To: Mochon, Julie <jmochon@pa.gov>

Subject: Comments re Regulation No. 14-540

Julie,
Attached are our comments and recommendations with regard to the proposed 6100 regulations.

John J. Roth
CEO
McGuire Memorial
2ll9MercerRoad
New Brighton, PA 15066

724-843-3400 ext. 1402
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December 20, 2016

Julie Mochon, Human Service Program Specialist Supervisor
Office of Developmental Programs
Room 502, Health and Welfare Building
625 Forster Street
Harrisburg, PA 17120
imochon@pa.gov

Re: Comments and Recommendations on Regulation No, 14-540

Dear Julie Mochon,

Please accept my attached comments and recommendations for the proposed 6100 regulations.
Thank you.

Sincerely

John J. Roth
CFO
McGuire Memorial
Provider Organization

2119 Mercer Road, New Brighton, PA 15066-3437

Phone: 724-84334OO Website: mcguirememorial.org



6100.444. Lease or ownership.

I recommend that the Department rely on the standard Room and Board Agreements as the
occupancy document required under the Community Rule and that the term “landlord” be
stricken from the regulations.

6100.481 — 6100.641: Departmental established HCBS rates.

Pennsylvania’s ability to provide necessary supports and services to over 50,000 Pennsylvanians
with an intellectual disability or autism depends on a fair and rational rate methodology. The
Medical Assistance Program is the sole payer of ID services in Pennsylvania and Medical
Assistance eligible clients comprise 100% of the HCBS population. The state and federal
governments have recognized that the principal cost driver for ID/A (intellectual disability and
autism) services is the workforce, accounting for approximately 80-85% of the total HCBS costs
and that workforce stability is threatened by the inability of providers to offer competitive,
family sustaining wages. High staff turnover and vacancy rates, in turn, impact access to and
quality of care. The proposed rate setting regulations require specifics that assure that
Department-established payment rates and the actual incurred costs of providing mandated
services are and will be consistently, fairly and reasonably aligned. This is particularly so given
that services are provide under a single payer system, i.e., a system that is wholly dependent on
Medical Assistance payments.

The Department, apart from its Notice ofproposed rulemaking, has announced its intent to
rebase its current fee schedule rates effective July 1, 2017, and to convert cost based services to
fee schedule rates effective January 1, 2018. All of the necessary specifics concerning the costs,
assumptions, presumptions and indexes of those rates have not yet been released. Our comments,
suggestions and concerns about the rate setting provisions included in the Department proposed
rulemaking apply equally to the anticipated but still unpublished rate setting methods and
formulas.

As drafted, the proposed section 6100.481 merely identifies the standard and traditional means
by which the Department pays for medical assistance covered services. The Department explains
the purpose of the regulation (46 Pa. B. 7063), as enabling it to choose from “an array of
payment options that somehow creates a benefit to providers.” Actually, the identified options

have existed since the inception of the Department’s Medical Assistance Program. Indeed, the
use of managed care as an alternative to fees otherwise established by the Department (whether
fee schedule based or cost based) is expressly authorized in statute (62 P.S. § 443.5.) So,
although framed as a regulation, this section merely explains existing payment for service
options already available under federal and state law. Regardless of its intent, this section neither
creates rights or benefits nor imposes any duties or obligations on consumers, providers or the
Department. It does no more than restate payment options that would require promulgation as
regulations to become effective. The inclusion of possible payment options in the regulation does



not establish any new or needed authority to adopt such regulations. Since this section does not

function as a regulation, it should be deleted.

Along with its reference to and emphasis on an “array of payment options,” the Department

comments that it and “some providers agree that the current system of cost-based reimbursement

for residential habilitation is costly and inefficient” and that discussion will occur “to transition

from the cost based system to a more viable payment system.” (46 Pa. B. at 7063.) (To be clear,

the current cost based system relies on allowable costs that are at least two years old without any

adjustment made to account for the passage of time.) Apart from the unproven and unexplained

assertions regarding the current cost based system, whatever requirements “a more viable

payment system” should possess certainly will demand public discussion and input followed by

adoption as viable regulations.

The regulation, at 6100.481(b), purports to authorize the Department to “establish” an HCBS fee

merely by “publishing a notice in the Pennsylvania Bulletin.” This section, read in conjunction

with proposed regulations at 6 100.571 (a), (c), (d), and (e), would enable the Department to

establish rates apart from and without compliance with an approved rate setting methodology

that explains in reasonable detail the factors actually relied on in setting the rates, how the factors

were actually developed and utilized in setting the rates, and the bases for any assumptions and

presumptions relied upon in setting the rates. (In contrast, compare 55 Pa. Code § 1163.51

[Payment for Inpatient Hospital Services] and 55 Pa. Code § 1187 [Subpart G; Nursing Home

Rate Setting] which set forth in detail the specific factors and calculations relied on in

establishing payment rates.)

The Department, under state law, must follow the rule making requirements set forth in the

Commonwealth Documents Law, 45 P.S. §1102 et seq., the Regulatory Review Act, 71 P.S.

§745l, et. seq., and the Commonwealth Attorneys Act, 71 P.S. §732 — 101 et. seq. And, in

complying with these procedural provisions, it must formulate regulations that permit providers

to have a reasonable and fair understanding of what is required of them if they seek to render

HCBS and the methodology for the rates at which they will be paid for their services. It is simply

not sufficient for the Department, as it proposes to do under 6100.481 — 647, to list generic, non

specific “factors” that it will “consider” and otherwise assume extraordinary discretion to pay

rates that it determines to be appropriate. Rather, it must explain in detail the methods and

procedures and methodologies that it will actually utilize in setting payment rates. Transparency

in this regulation is essential.

Under the proposed 6100.571(c), the Department explains how it will “consider” (in contrast to

“utilize) a list of generic “factors” to create its “market based data” to establish fee schedule

rates. Among the referenced factors are “staffwages” and “staff related expenses” and

“productivity” and “administration related expenses.” Specifics regarding these and the other

“factors” are notably excluded from the regulation. Equally inappropriate, the factors include

“determinations made [by whom?] about cost components [such as?] that reflect costs necessary



and related to the delivery of each HCBS” (6100.571 (c)(8)). The draft regulation further

contemplates a “review of the cost of implementing Federal, state, and local statutes, regulations

and ordinances” (6100.571 (c) (9)). How this review might be accomplished and precisely what

costs will be considered are unstated. And, finally, the regulation even includes as a factor what

is defined as “[o]ther criteria that impact costs” (6100.571 (c)(1 0). In other words, the

Department may elect to unilaterally apply whatever undisclosed criteria that it may choose on

an ad hoc basis.

It is essential to understand the constraints that apply to the Department’s HCBS rate setting

duties and obligations. In its response to paragraph (9) of the IRRC Regulatory Analysis Fon-n

that asks the Department to identify state or federal law or court order that mandates the adoption

of the proposed regulations and whether “there are any relevant state or federal court decisions”

to consider, the Department responded that: (1) the HCBS regulations “are mandated by 42

C.F.R §S44l — Service Requirements and Limits Applicable to specific Services”; and (2) “there

are [n]o relevant court decisions.”

The Department’s responses to the IRRC forget applicable federal and state statute and case law

that prescribe the requirements that the Department must adhere to in establishing payment rates

for HCBS services. The fact that the HCBS regulations and payment rates relate to “waiver

programs” does not excuse the Department from compliance with the federal statutes and case

law nor, of course, with its separate responsibilities to comply with state statute and relevant

state case law.

Under 42 U.S.C. §1396 a(a)(13)(A), the Department must provide public notice of the

methodologies that underlie the rates that it proposes to adopt, the justifications used to establish

the rates, and the estimate of the increase or decrease in annual aggregate expenditures. See also

42 C.F.R §447, 205.

In developing and adopting HCBS payment rates, the Department is compelled to comply with

the requirements of 42 U.S.C. § 1396 a(a(30)(A) that directs it to adopt “methods and

procedures” that assure that “payments [to providers] are consistent with efficiency, economy

and quality of care and are sufficient to enlist enough providers to assure access to HCBS

providers by waiver program eligible individuals.” This statutory mandate has been interpreted

to mean that the Department must adopt a rate setting methodology using a process that is

reasonable, considers more than simple budgetary factors and results in payments to providers

that are sufficient to meet [persons’] needs. And, under a single payer system, rate setting must

necessarily address provider viability and so a retained revenue factor must be included in the

cost based rates and similarly in the development of the schedule rates. (At one time, under 55

Pa. Code 4300.108(c), the Department permitted providers 3% retention.)

See: Christ the King Manor, Inc. v. Secretary H}IS, 730 F. 3d 291 (3 Cir. 2013); Pa. Pharmacists

v. Houstoun, 283 F. 3d 531 (3d Cir. 2002); Rite Aid v. Houstoun, 171 F. 3d 842 (3d Cir. 1999).



Consistent with the unfettered discretion that characterizes the Department’s proposed

regulations that would establish HCBS fee schedule rates (and also cost based rates under

6100.645), the Department, in the Fiscal Note to the proposed regulations, stated that the

regulations will have “[njo fiscal impact” (46 Pa. B. 7067). See also the Department’s response

to Paragraph 21 of the IRRC Regulatory Analysis Form that asks the agency to provide “a

specific estimate of the costs and/or savings to state government (emphasis in original)

associated with the implementation of the regulation.” The Department responded that there will

be “negligible cost to state government to administer the regulation” and in support thereof

referenced an opportunity for “reduced paperwork.” There is, of course, a clear distinction

between the phrase “implementation of the regulation” and “to administer the regulation.”

The need for specificity and accountability in the rate setting regulations is perhaps best

evidenced by the Department’s declaration regarding the regulations’ proposed fiscal impact.

Absent clear and precise standards that govern the establishment ofpayment rates there is no

protection afforded to HCBS providers from the adoption of arbitrary and capricious rate setting

policies such as has occurred under the discredited Chapter 51 regulations.

6100.483. Title of a residential building.

6100.483 is unnecessary because title to real estate acquired by the provider clearly remains with

the provider that owns it.

6100.485. Provider Audits.

Providers have the right to know the precise standards that will govern an audit of payments

received under this Chapter 6100. Explain the Department’s policy and legal justification for

imposing so many different standards on HCBS providers. What other Provider type is subject to

so many different audit standards?

What is the purpose of requiring costly audits of a fee schedule rate based payment system?

6100.486. Provider Bidding Requirements.

If a provider is paid according to a fee schedule, why should the provider be compelled to obtain

bids for services or supplies? In addition, it is not clear whether the $10,000 bidding requirement

pertains to single purchases or to annual purchases.

6100.571. Fee schedule rates.

Providers are entitled to predictability, reliability, and accountability in the rate setting process.

Reliance on statements about “review” and “consider” along with the vague reference to “criteria

that impacts costs” are imprecise and contrary to the Department’s legal obligation to develop

payment rates that are sufficient to meet the obligations and requisite costs that providers must



incur related to the needs of individuals who are receiving their services through the waiver

program. And see comment and suggestion to 6100.481

6100.648. Donations.

In a single payer system, which does not rirnburse a Provider’s full allowable cost, why does the

Department seek to impose limitations on donations?

6100.650. Consultants.

The Department must explain the necessity for (b) (3) and (c)

6100.661. Fixed assets.

For (Ii): This is likely an oversight by the drafter: Fixed assets are overwhelmingly purchased

with Fixed-Rate or Ineligible revenues (not by provider choice, they are not Eligible residential

expenses). To start moving funds between the Eligible and Ineligible or Eligible and Fixed-Rate

(Cost-Based and Set Cost) sides of accounting is problematic and invites co-mingling of funds in

various directions. Under the existing methodology, segregation of accounts is necessary: Fixed-

Rate funds should pay for Fixed Rate costs and Cost-Based funds should pay for Cost-Based

expenses.

As proposed, section (h) does not consider that there may be fixed assets that are ineligible, in

support of the homes and reimbursed as ineligible on the fee schedule, and other assets that are

eligible in support of administration and reflected on the cost report.

For accounting purposes, any receipts from the disposal of a fixed asset, or, frankly any asset,

should reduce depreciation expenses in that year, to the extent that the receipt exceeds any

remaining depreciable amounts. So, for example, a $500 item is depreciated by $400 over

several years. The remaining depreciable balance is $100. Should the receipts from the disposal

be in excess of $100, the amount above $100 would be considered as income. The rationale here

is that you spent $500 for the item so you are pennitted to depreciate $500 over several years. As

you still have $100 and as you disposed of the asset, you may not claim the $100 as expense, the

first $100 of receipts for it should not offset current year depreciation. Any amount above $100

would be profit on the asset and should offset depreciation expense.

If the $500 was fully depreciated and you received $100 in disposal, then (1-i) would be ok

assuming that the asset was an “eligible” cost based fixed asset.

Any asset solely used in support of a fee schedule service (h) should not apply.

61 00.663. Fixed assets of administrative buildings.

Subsection (1) must be deleted. The Department does not have the authority to retroactively

create an entitlement to equity in real estate it does not own.



Subsection (g) is unnecessary. Title to real estate acquired by the provider clearly remains with

the provider that owns it.

6100.669. Other allowable costs.

Where a Provider in good faith challenges actions/decisions by the Department and the parties

resolve the dispute and so avoid the cost and uncertainty of time consuming litigation for both

parties, the legal fees and costs incurred by the provider must be recognized. Suggested text

addresses the proposed and unjustified absolute limitation on reasonable costs incurred to

challenge Deparent action.




